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Question 1 



Question 1: Reporting
Lawyer Ace knew that Lawyer Barbara drinks on the job. Ace did not pay much attention to
Barbara’s drinking. He reasoned that Barbara has been working on a big merger deal and likely
needs to unwind. As Barbara passed Ace in the hallway, Ace heard bottles clinking from
Barbara’s purse. In another instance, Ace saw Barbara drunk while in a group call regarding the
critical terms of the merger.

While reviewing Barbara’s work, Ace noticed several mistakes in the merger documents that
would result in their clients being on the losing end of the deal. Ace spoke to Barbara about the
mistakes and her drinking, but Barbara denied drinking on the job and blamed the mistakes on
someone else. Several months passed, every merger document Barbara drafted had critical
mistakes. Ace later found that Barbara had been convicted of DUI four times.



Question 1: Reporting

What does the ABA require Ace to do?
A.Report Barbara to the Ethics Board Committee.

B. Report Barbara to Human Resources and have HR handle the
situation.

C. Remove Barbara from the merger deal.

Presenter Notes
Presentation Notes
A. Report Barbara to the Ethics Board Committee. 
B. Report Barbara to Human Resources and have HR handle the situation.
C. Remove Barbara from the merger deal. 
 
Correct Answer: A – 8.3(a) and 8.4(b); 




Answer

A

Presenter Notes
Presentation Notes
Correct Answer: A – 8.3(a) and 8.4(b); 
 
Ace must report Barbara because 
 
The ABA requires mandatory reporting of a lawyer’s unfitness to practice law. 
 
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.
 
(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority.
 
(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.
 
ABA Rules 8.4 (b) 
 
It is professional misconduct for a lawyer to:
 
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
 
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
 
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
 
(d) engage in conduct that is prejudicial to the administration of justice;
 
(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;
 
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or
 
(g) engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these Rules.
 
Articles
 
Reporting requirements for lawyer’s DUI
https://www.americanbar.org/groups/professional_responsibility/publications/professional_lawyer/27/1/understanding-discipline-and-reporting-requirements-lawyer-duis/
Synopsis: 
 
Courts disciplined lawyers in the event of a DUI when one or more aggravating factors are present: (a) multiple DUI offenses; (b) additional non-DUI offenses; (c) behavior which negatively affects clients; or (d) injury or death caused by impaired driving.
 
State ex. rel Oklahoma Bar Ass’n v. McBride – a single DUI conviction does not “facially demonstrate a lawyer’s unfitness to practice law.” Repeated violations of DUI or alcohol-related offenses, however, may demonstrates a lawyer’s fitness to practice. 
 
Courts also focuses on whether the offending lawyer’s conduct negatively affected clients. 
 
CALIFORNIA VIEW – unclear, but California will likely not require Ace to report Barbara’s drinking problem even if Barbara’s drinking affects the firm’s clients. 
 
Bus. & Prof. Code, §§ 6002.1(a)(4), 6068(o)(6)
(o) To report to the State Bar, in writing, within 30 days of the time the attorney has knowledge of any of the following:
(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity.
(2) The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity.
(3) The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000).
(4) The bringing of an indictment or information charging a felony against the attorney.
(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in a manner in which a client of the attorney was the victim, or a necessary element of which, as determined by the statutory or common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.
(6) The imposition of discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in California or elsewhere.
(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney.
(8) As used in this subdivision, "against the attorney" includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to the attorney's knowledge already been reported by the law firm or corporation.
(9) The State Bar may develop a prescribed form for the making of reports required by this section, usage of which it may require by rule or regulation.
(10) This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of discipline.
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Question 2



Question 2: Privileged Conversations While Working 
Remotely
During these times of COVID you have fortunately been able to work from home.
You have an upcoming phone call with a very long-time client, N'gossi, at his request. You have
worked with N'gossi for years, are close friends with him, and you have even met each other's
families. N'gossi has yet to provide you with specific questions he would like to discuss, and you
know that sometimes he calls to chat generally about his company’s industry, provide general
updates on his business, or talk about each other’s families. Even before the pandemic, N'gossi
would sometimes ask you to meet up for dinner to talk about sensitive issues. Additionally,
N'gossi has occasionally discussed a mix of personal and legal issues with you. During COVID,
you seem to have gotten closer as you have had some driveway happy hours and socially-
distanced meet ups. You know your partner and child will be home today during the call, and
you are concerned about keeping the call confidential.



Question 2: Privileged Conversations While Working 
Remotely
Where is an acceptable place to take the call?
A. In the kitchen which is connected to the office – with headphones in,
where your partner and child are also doing work

B. In the office—which is connected to the kitchen and where you have been
working from home due to the pandemic—with the door closed.

C. You must leave the house entirely, taking the phone call in places such as the
garage, the car, or a private space in another building.

Presenter Notes
Presentation Notes
A. ____ – what do you think?
B. ____ – how about you? (Winner)
C. ____?




Answer

B

Presenter Notes
Presentation Notes
And the answer is….B – ____!  You were correct.  ____, will you please explain why you are correct? 

CORRECT ANSWER: B
 
While it is tempting to answer "C", all that is truly necessary is B. 
 
The first detail everyone should note is that ACP has already been waived for some of the prior conversations, but not for that specific conversation. So, even though the client may have discussed representation in front of their own family and friends, the scheduled conversation has yet to happen. Cal. Rule Prof. Conduct, Rule 1.6 states that “(a) A lawyer shall not reveal information protected from disclosure by Business and Professions Code section 6068, subdivision (e)(1) unless the client gives informed consent, or the disclosure is permitted by paragraph (b) of this rule.” Since the client holds the privilege—and thus can decide whether to waive it—that conversation will be considered protected. 
 
Preserving the confidentiality of client information—including those communicated in conversation—is necessary to ensure the efficacy of the lawyer-client relationship. This allows and encourages clients to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or detrimental subjects. 
 
Additionally, the presence of a third-party could potentially waive the privilege, though the exception would be if there is an expectation of privacy AND the third party is present to advance the representation (see, State v. Sucharew, 205 Ariz. 16 (Ct. App. 2003) where parents were allowed to be presence for their child's conversation, BUT see State v. Shire, 850 S.W.2d 923 (Mo. Ct. App. 1993), where the presence of a parent's child was not necessary to advance representation and thus, the privilege was waived). You, as the attorney, must do what is necessary on your end to keep the communications confidential, even if the client does not on their end.
 
What about selective attorney client privilege? Historically, this has been a possibility, such as in Diversified Industries, Inc. v. Meredith, 572 F. 2d 596 - Court of Appeals, 8th Circuit 1977. In this case, Diversified released privileged information—a memo prepared by outside counsel and presented to the Board of Directors—to the SEC while under investigation. 
 
More recently, however, this has generally been rejected by the courts, such as in Regents of University of California v. Superior Court, 165 Cal. App. 4th 672 (2008) where the court rejected a claim of waiver of the attorney-client privilege based on counsel's disclosure to the Department of Justice, which the producing party argued was effectively compelled because it needed to demonstrate its cooperation with an investigation. This is now considered the majority opinion, and thus, N'gossi could not argue the selective waiver of privilege for family members (see, Permian Corp. v. United States, 665 F. 2d 1214 - Court of Appeals, Dist. of Columbia Circuit 1981; and Bank of America, NA v. Terra Nova Ins. Co. Ltd., 211 F. Supp. 2d 493 - Dist. Court, SD New York 2002).
 
While the above explains why other conversations are not privileged, more likely than not all conversations held in your home office are privileged, as stated in Rule 5.1, as there is probably still an expectation of privacy. For example, In Re Sealed Case showed that a conversation between an attorney and his client was privileged, even though it took place on an airplane. 737 F.2d 94, 101 (D.C. Cir. 1984). Even though the conversation took place with other people nearby, the court highlighted that the parties still treated the conversation as confidential. Their rationale was that the two individuals were seated next to each other and spoke in appropriate “tones,” so as not to be overheard. 
 
So, even though your office is right off of the kitchen, there is still an expectation of privacy given the shut door and prior routine confidential meetings there. Thus, leaving your house is not necessary to maintain the privilege (though of course, you are certainly allowed to do so).
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Question 3 



Question 3: Retrieving Confidential Information at 
Risk of Health
Since the pandemic began, you have only worked within your home, and due to being immunocompromised, have not
left home. In order to continue to represent your clients, you have told all of your clients to mail all documents and
packages to your home. Additionally, you have arranged with your office staff to have any and all mail addressed to you
sent to your private residence.

Very early this morning, the office building in which your firm is located confirmed several cases of COVID-19. Out of an
abundance of caution, the building closed except for emergency situations. The firm promptly contacted all clients to let
them know of the situation, and the firm was informed by the building staff that any mail delivered would be available for
pick-up. Late that afternoon, you received a panicked call from one of your clients. They had sent a set of highly
sensitive documents needed for a filing due the end of the next day, and they had received confirmation that the
documents had just arrived at the office rather than your private residence.

You know that no one was at the office to forward or deliver the incredibly important package. Moreover, you know the
court is closed for the day, so you are unable to request an extension. You have also attempted to contact the judge—
who you know will also be absent the next day—via phone and email for an ex parte conversation but have yet to hear
back.



Question 3: Retrieving Confidential Information at 
Risk of Health
What is the best course of action?

A. Contact opposing counsel

B. Do your best to finish the filing with the information you have

C. Go to the office and retrieve the package yourself

Presenter Notes
Presentation Notes
A. ____
B. ____
C. ____ (Winner)

What do you all think?  




Answer

C

Presenter Notes
Presentation Notes
  And the answer is most likely C, but it depends.

Answer: It depends, but most likely C
 
The correct answer to this question turns on what "peril" means, since 1.6 requires that an attorney must" maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.” (Bus. & Prof. Code § 6068(e)(1).) Despite the seemingly vague term "peril", the term has never been directly addressed by the courts or any bar association in the country.
 
The exceptions to this rule state that the attorney may breach attorney-client privilege if "disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in the death of, or substantial bodily harm to an individual" as this prioritizes the preservation of human life. However, this exception speaks of affirmatively and proactively disclosing information protected under attorney-client privilege. It does not address the issue of whether or not action should be taken to prevent the possible acquisition of privileged communications. 
 
While the court would most likely find that there was still an expectation of privacy in mailing the documents, it's possible that the court will also find that an attorney breached their duty of confidentiality and competence. In addressing the extent to which lawyers must go to preserve privileged information, Justice Shinn in his concurring opinion in People v. Kor, 129 Cal.App.2d 436 (1954) took a very hard line on this question: 
 
"The privilege of confidential communication between client and attorney should be regarded as sacred. It is not to be whittled away by means of specious argument that it has been waived. Least of all should the courts seize upon slight and equivocal circumstances as a technical reason for destroying the privilege. Here the attorney was compelled to testify against his client under threat of punishment for contempt. Such procedure would have been justified only in case the defendant with knowledge of his rights had waived the privilege in open court or by his statements and conduct had furnished explicit and convincing evidence that he did not understand, desire or expect that his statements to his attorney would be kept in confidence. Defendant’s attorney should have chosen to go to jail and take his chances of release by a higher court. This is not intended as a criticism of the action of the attorney. It is, however, a suggestion to any and all attorneys who may have the misfortune to be confronted by the same or a similar problem."
 
This strict stance still echoes over subsequent decades. Even in Smith v. State Bar (1987) 43 C3d 525, the judge stated that “even in the face of serious personal problems, an attorney has a professional responsibility to fulfill his duties to his clients or to make appropriate arrangements to protect his client’s interests” which suggests that "peril" has a very high threshold. As may be suggested in Regents of University of California v. Superior Court, 165 Cal. App. 4th 672 (2008), while it is not necessarily required by the holder of the privilege, it may be safest for lawyers to make as many Herculean efforts as possible. 
 
Another interpretation is whether you should terminate representation. While you are not yet sick, you are at extremely high risk of getting COVID-19. Rule 1.16 states that an attorney should end representation if "the lawyer’s mental or physical condition renders it unreasonably difficult to carry out the representation effectively" which may include becoming extremely sick. However, given that at the moment, it is a mere possibility and would likely be temporary if contracted, it likely wouldn't be a defense.  
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Question 4: Friending the CFO 
You are sitting at your dining room table working on a long to do list of items and trying not
to get distracted by the last episode of Queen’s Gambit. Your cell phone rings and you see
the name of your business client and of course you pick up because hey, with COVID you
work any time of the day!

“Hey, got a minute?” she asks and not waiting for you to respond, says: “As you know,
we’re doing this acquisition of notsohot.com and I’m worried about the other side’s CFO.
He might be stealing, and I feel like there are likely employment issues he is not telling us
about. He seems so sleazy. I want to find out more about him on social media. I’m going
to have my friend, a paralegal who used to work here, send a “friend” request to the CFO
and get access to his Facebook page. Then we wouldn’t have to identify the company and
could find out what was there. Can you think of anything specific we should look for or dig
around the CFO’s Facebook page for?”



Question 4: Friending the CFO 
Is it okay to do this? Why or why not?

A. That’s a great idea!

B. Your business client should send the request

C. Do not friend the CFO!

Presenter Notes
Presentation Notes
A. ____
B. ____
C. ____ (Winner) 

A.	That’s a great idea! 
[Note for contestant to expand: If he accepts the friend request, then he doesn’t mind sharing his information.  He’s the one putting his information on a public social media site.  Plus, your friend doesn’t work here anymore so we’re not contacting him directly and your friend isn’t using a fake name to send the request so it’s not deceitful.  Besides, we all snoop on other people’s social media pages all the time.  Let me know what you find out.]

B.	Your business client should send the friend request herself because otherwise it’s not truthful. 

[Note for contestant to expand:  I wouldn’t have your friend send the request because it’s not truthful.  Why don’t you send the friend request yourself?  That way we’re not lying to get the information and if he accepts the request, he’s consenting to let us have the information.  It seems more ethical that way.]  

C.	No friending the CFO! 

[Note for contestant to expand: You probably shouldn’t do that because it seems sneaky.  We know the company is represented so we probably shouldn’t be making contact, even if it’s technically through another person.  It seems dishonest.  I wouldn’t recommend doing that.  Let’s try to find the information out through other means.] 



Answer

C

Presenter Notes
Presentation Notes
_____________________ - You had the right answer – please tell us why!


Answer:  C, no friending the CFO.
Under the California Rules of Professional Conduct (the “Rules”), an attorney and those in her employ are prohibited from engaging in this type of conduct.  The applicable restrictions are found in Rules 4.1 and 8.4(c). The latter provides that “[i]t is professional misconduct for a lawyer to . . .engage in conduct involving dishonesty, fraud,
deceit, or reckless or intentional misrepresentation;”  Cal. Prof’l Conduct R. 8.4(c) (2018).  And Rule 4.1 states that “[i]n the course of representing a client, a lawyer shall not knowingly make a false statement of fact or law to a third person.”  Id. 4.1.  We believe these Rules are violated whenever an attorney “friends” an individual under false pretenses to obtain evidence from a social networking website. 
For purposes of this analysis, it does not matter whether the lawyer employs an agent, such as an investigator, to engage in the ruse.  As provided by Rule 8.4(a), “[i]t is professional misconduct for a lawyer to . . . violate these rules or the State Bar Act, knowingly assist, solicit, or induce another to do so, or do so through the acts of another.”  Id. 8.4(a).  Consequently, absent some exception to the Rules, a lawyer’s investigator or other agent also may not use deception to obtain information from the user of a social networking website.  See id. Rule 5.3(b)(1) (“With respect to a nonlawyer employed or retained by or associated with a lawyer. . . a lawyer having direct supervisory authority over the nonlawyer . . . shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer” and “a lawyer shall be responsible for conduct of [a nonlawyer] that would be a violation of these rules . . . if the lawyer orders or, with knowledge of the relevant facts and of the specific conduct, ratifies the conduct involved.” ).  Additionally, even though the represented party may be posting information on sites like Twitter and Facebook that the represented party clearly expects will be seen publicly, the problem is that many social networking sites may provide the party with a notice that the requesting person wants to friend or follow them.  California Rule 4.2 prohibits a lawyer from contacting directly an opposing party who is represented by counsel – you must contact the counsel instead.  
ABA, California: Rule 4.1 Truthfulness In Statements To Others
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by . . . Rule 1.6
Rule 8.4 Misconduct It is professional misconduct for a lawyer to: (a) violate these rules or the State Bar Act, knowingly* assist, solicit, or induce another to do so, or do so through the acts of another; (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; (c) engage in conduct involving dishonesty, fraud,* deceit, or reckless or intentional misrepresentation; (d) engage in conduct that is prejudicial to the administration of justice; (e) state or imply an ability to influence improperly a government agency or official, or to achieve results by means that violate these rules, the State Bar Act, or other law; or (f) knowingly* assist, solicit, or induce a judge or judicial officer in conduct that is a violation of an applicable code of judicial ethics or code of judicial conduct, or other law. For purposes of this rule, “judge” and “judicial officer” have the same meaning as in rule 3.5(c).
Rule 4.2 Communication with a Represented Person* (a) In representing a client, a lawyer shall not communicate directly or indirectly about the subject of the representation with a person* the lawyer knows* to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer. (b) In the case of a represented corporation, partnership, association, or other private or governmental organization, this rule prohibits communications with: (1) A current officer, director, partner,*or managing agent of the organization; or (2) A current employee, member, agent, or other constituent of the organization, if the subject of the communication is any act or omission of such person* in connection with the matter which may be binding upon or imputed to the organization for purposes of civil or criminal liability. (c) This rule shall not prohibit: (1) communications with a public official, board, committee, or body; or (2) communications otherwise authorized by law or a court order. (d) For purposes of this rule: (1) “Managing agent” means an employee, member, agent, or other constituent of an organization with substantial* discretionary authority over decisions that determine organizational policy. (2) “Public official” means a public officer of the United States government, or of a state, county, city, town, political subdivision, or other governmental organization, with the comparable decision-making authority and responsibilities as the organizational constituents described in paragraph (b)(1).
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Question 5: Reporting
Lawyer Hank saw Lawyer Charlie working late for several weeks in a row. Hank did not
pay much attention to Charlie drinking when working at night. He thought Charlie was
trying to unwind because of the multi-million dollar case Charlie and Hank were handling.

During a scheduled client meeting, Charlie appeared late, slurred his words, and smelled
like alcohol. Hank also noticed several mistakes in a brief Charlie drafted for the client.
Several weeks later, Hank noticed Charlie had missed several strategy meetings.

Hank spoke with Charlie about his work and constant tardiness. Charlie acknowledged his
poor work quality and informed Hank that he has been seeing a therapist and group for his
alcoholism per the Lawyer Assistance Program’s recommendation. Charlie also informed
Hank that he would be stepping back as the lead attorney on the case.

Presenter Notes
Presentation Notes
 




Question 5: Reporting
What is the best course of action?

A. Report Charlie to the Ethics Board Committee because her drinking still
poses a substantial question as to her fitness as a lawyer

B. Remove Charlie from the merger deal.

C. Do nothing. Acknowledge Charlie is dealing with the issue and handle
being the lead attorney for the case.

Presenter Notes
Presentation Notes
A. Report Charlie to the Ethics Board Committee because her drinking still poses a substantial question as to her fitness as a lawyer
B. Remove Charlie from the merger deal.
C. Do nothing. Acknowledge Charlie is dealing with the issue and handle being the lead attorney for the case.  
 
Correct Answer: C - 8.3 Reporting exception




Answer

C

Presenter Notes
Presentation Notes
Correct Answer: C - 8.3 Reporting exception
 
Comment [5] of Rule 8.3 reporting requirement
 
[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the course of that lawyer's participation in an approved lawyers or judges assistance program. In that circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of this Rule encourages lawyers and judges to seek treatment through such a program. Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from these programs, which may then result in additional harm to their professional careers and additional injury to the welfare of clients and the public. These Rules do not otherwise address the confidentiality of information received by a lawyer or judge participating in an approved lawyers assistance program; such an obligation, however, may be imposed by the rules of the program or other law.
 
California Lawyer’s Assistance Program (LAP)
https://www.calbar.ca.gov/Attorneys/For-Attorneys/Lawyer-Assistance-Program
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Question 6: “Private” Social Media Pages 
Because no good deed goes unpunished, you volunteered to help out with a matter involving
one of your company’s executives, Joe Executive, who (along with the company) has been
individually named in a lawsuit. He’s not only accused of defaming the plaintiff but also for
harassment and discrimination. The lawyers on the other side have been aggressive in their
discovery requests and recently served the following:

“Produce copies of all of Joe Executive’s current and historical Facebook and Instagram
pages, including all deleted and archived pages and information.”

You call Joe Executive to talk to him about this request and he scoffs and says: “Ha! Good
luck with them getting that. Let them file a motion. Most of it was marked “private” anyway.”



Question 6: “Private” Social Media Pages 
Is the opposing party going to need luck to get Joe’s
“private” information on Facebook and Instagram?
A. It’s a close case

B. Not much luck needed

C. They’re going to need a lot of luck

Presenter Notes
Presentation Notes
A. ____ (Winner)
B. ____
C. ____



A.	It’s a close case.   
	Internet is new … judge is old. Sort of a side issue, but might lead to something. Hard to say.
 
B.	Not much luck will be needed!   
 
	[Note for presenter: Not much luck needed. “Likely to lead to the discovery of admissible evidence” and all that. I think we’ll have to produce it.]
 
C.	They are going to need a lot of luck and a bad judge.   
 
	[Note for presenter: Talk about a fishing expedition. This case has nothing to do with Facebook or anything online.]




Answer

A

Presenter Notes
Presentation Notes
  And the answer is A!  ____ – please tell us why you are correct here!

Answer: A, probably not everything, but some may be discoverable. We’ll have to see what opposing counsel argues. It will also depend on the judge. Largely depends on relevance and whether threshold showing made that it will likely lead to admissible evidence. Public posts can be a basis for this. “Private” status does not protect posts automatically. 
Social Media, Privacy, and Cybersecurity
Does Social Media Privacy Exist?
Courts: No objectively reasonable expectation that the content will remain private – even if only shared with designated “friends” or “followers.”
Discoverability of social media data is governed by standard relevancy analysis.
Social media data should be included in hold notices.
Cybersecurity Vulnerability 
“Nowadays, hackers prowl the social media networks looking for victims.”
Go through case examples
Nucci v. Target Corp., 2015 WL 71726 (Fla. Dist. Ct. App. Jan. 7, 2015).
The plaintiff, Maria Nucci, claims she suffered personal injuries and emotional distress from a slip-and-fall at Target. Because Nucci's lawsuit raised issues about her physical and emotional condition, Target sought to access her photos on Facebook. Her Facebook account was set to "private," but suspicions were heightened when the number of photos in Nucci's Facebook account shrunk immediately after her deposition (and post-accident surveillance videos showed her carrying around heavy items). The trial court ordered Nucci to produce Facebook "photographs depicting Nucci from the two years before the date of the incident to the present." Nucci unsuccessfully appealed.
The appellate court treats photographs as an especially important class of materials to litigation:
it is often difficult for the fact-finder to grasp what a plaintiff's life was like prior to an accident. It would take a great novelist, a Tolstoy, a Dickens, or a Hemingway, to use words to summarize the totality of a prior life. If a photograph is worth a thousand words, there is no better portrayal of what an individual's life was like than those photographs the individual has chosen to share through social media before the occurrence of an accident causing injury. Such photographs are the equivalent of a “day in the life” slide show produced by the plaintiff before the existence of any motive to manipulate reality. The photographs sought here are thus powerfully relevant to the damage issues in the lawsuit. The relevance of the photographs is enhanced, because the post-accident surveillance videos of Nucci suggest that her injury claims are suspect and that she may not be an accurate reporter of her pre-accident life or of the quality of her life since then.
Romano v. Steelcase
Largent v. Reed
Fawcett v. Altieri
Patterson v. Turner
Douglas v. Riverwalk Grill, LLC (in camera review used sometimes)
Keller v. National Farmers Union Property & Casualty Co., No. CV 12-72-M-DLC-JCL, (Dist. Court, D. Montana Jan. 2, 2013), the court denied a request for, “a full printout of all of social media website pages and all photographs posted thereon including, but not limited to, Facebook, Myspace, Twitter, LinkedIn, LiveJournal, Tagged, Meetup, myLife, Instagram and MeetMe from [date of accident] to the present.”
The plaintiffs complained, and the court agreed, that this request was, “overly burdensome and meant to harass.” However, the plaintiffs did say that, “if the Defendant make a more manageable request,” they would certainly be able to comply.
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Question 7



Question 7: Disclosing Information During Settlements 
You are an in-house attorney and your outside counsel calls you about a case that you have
been trying to settle for a while.

“Good news,” she tells you, “the plaintiff has agreed to settle that serious accident claim against
us for only $1 million. As you know, that’s far less than the $4 or $5 million that we had
reserved. But there’s one thing you should know. The plaintiff’s offer came after we’d
conducted our independent medical exam on the plaintiff, but before we’d received the written
report. The examining doctor said that he had found an aortic aneurysm that had not been
previously discovered. The doctor didn’t know whether it was caused by the accident in your
store, but the condition was fairly serious, and he wasn’t sure that it could be corrected.”

Your outside counsel then lets you know that she told the doctor not to complete the report
because we would likely settle the case. Your outside counsel is afraid that if the plaintiff’s
lawyer knows about this condition, there won’t be a chance to settle for the $1 million. Your
outside counsel wants your permission to not tell plaintiff’s lawyer about the report.



Question 7: Disclosing Information During Settlements 
Do you give the permission to your outside counsel to
withhold the information?
A. Neither.

B. Yes! Permission is granted. We owe them nothing!

C. No way, we should tell the other side.

Presenter Notes
Presentation Notes
A. ____ (Winner)
B. ____
C. ____


A.	Neither.  
 
Hey, hey, hey.  Let’s be smart about this.  Let’s do neither of those things.  I would Disclose the fact that we’ve conducted an independent medical exam (so there are no questions about that) without disclosing the results.  If asked about the results, we will tell the other side that they should conduct their own exam (which puts the ball in their court).  No big deal. 
 
B.	Yes!  Permission granted.  We owe them nothing!  
[Note to presenter: There is nothing unethical about refusing to disclose information that, quite frankly, is none of the other sides business.  This was our private medical examination.  Plaintiff has the means to conduct a medical exam of herself.  Why should I do her job for her?  It’s not a lie if we say nothing.]
C.	No way, we should tell the other side. 
[Note to presenter:  Of course we should tell the other side.  If I were them I would want to know the results.  Let’s be honest - it changes the entire value of the case.  I don’t want to risk my bar license and reputation (or my job!) for failing to disclose material facts, so I would disclose it.  Better safe than sorry.]




Answer

A

Presenter Notes
Presentation Notes
And the answer is A – ____, please tell us why you are correct!

Answer: A, Neither.
The California ethical rules generally do not require disclosure of all material facts when negotiating a settlement agreement. Currently, the rules require disclosure of material information in negotiation only when necessary to avoid committing crime or fraud.
Rule 4.1 (Truthfulness in Statements to Others)
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid making the lawyer a party to a criminal act or knowingly assisting a fraudulent act perpetrated by a client.
Comment 3 (Failure to Disclose A Material Fact)
3. Paragraph (b) of this Rule also relates only to failures to disclose material facts. Generally, in the course of representing a client a lawyer has no duty to inform a third person of relevant or material facts, except as required by law or by applicable rules of practice or procedure, such as formal discovery. However, a lawyer must not allow fidelity to a client to become a vehicle for a criminal act or a fraud being perpetrated by that client. Consequently a lawyer must disclose a material fact to a third party if the lawyer knows that the client is perpetrating a crime or a fraud and the lawyer knows that disclosure is necessary to prevent the lawyer from becoming a party to that crime or fraud. Failure to disclose under such circumstances is misconduct only if the lawyer intends thereby to mislead.
ABA Model Rule 4.1:  Truthfulness in Statements to Others 
In the course of representing a client a lawyer shall not knowingly:
(a)    make a false statement of material fact or law to a third person; or
(b)    fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.
Comment 2 (Statements of Fact) 
This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.
Both North Carolina and New York include ABA Model Rule 4.1 Comment 2.
At least one commentator has urged that the ethical rules be amended to require disclosure of such information. This commentator argues that the rules should be altered to require greater candor in negotiation. Patrick McDermott, Lying By Omission? A Suggestion for the Model Rules, 22 Geo. J. Legal Ethics 1015 (2009).
In a factually analogous case, Minnesota’s Supreme Court held that defense counsel was under no ethical obligation to disclose the heart condition to the plaintiff, who was a minor. (The Minnesota Supreme Court affirmed the vacation of the settlement because the heart condition would have been material to the trial court’s approval of the minor’s settlement.) Spaulding v. Zimmerman, 116 N.W. 2d 704, 710 (Minn. 1962) (“While no canon of ethics or legal obligation may have required [defense counsel] to inform plaintiff or his counsel with respect thereto, or to advise the court therein, it did become obvious to them at the time that the settlement then made did not contemplate or take into consideration the disability described. This fact opened the way for the court to later exercise its discretion in vacating the settlement . . . .”).
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Question 8 



Question 8: Stress

Associate Chloe is a newly licensed attorney. She never turned down a
case from any partners at her firm. Because she over-committed her time,
Chloe spent weekends and holidays working on her cases. She missed her
sister’s wedding, niece’s christening, and mother’s birthday. Chloe soon
became the star associate of the law firm. After three years of working non-
stop, Associate Chloe’s work product started to decline. She kept missing
critical case laws, forgetting deadlines, and foregoing team building
exercises at the law firm. As a result, she is thinking about quitting law and
starting a shop somewhere in a desolate California mountain.



Question 8: Stress

A.Do nothing. Law is a sink or swim profession.

B. Talk to HR and report Chloe’s declining work product.

C. Speak with Chloe and recommend she plans a vacation and sign up to a
lawyer assistance program.

As a partner assigned to mentor Associate Chloe, what should 
you do?

Presenter Notes
Presentation Notes
A. Do nothing. Law is a sink or swim profession. 
B. Talk to HR and report Chloe’s declining work product. 
C. Speak with Chloe and recommend she plans a vacation and sign up to a lawyer assistance program. 
Correct Answer: C




Answer

C

Presenter Notes
Presentation Notes
Answer: C
 
 
Lawyer Assistance Program 2021 Annual Report
https://www.calbar.ca.gov/Portals/0/documents/reports/2022/2021-Lawyer-Assistance-Program-Annual-Report.pdf 
 
Forty-three percent of intakes in 2021 were in the “Nondiscipline” category. The people in this
category report enrolling in the LAP for the unique support provided by mental health
professionals who specialize in working with attorneys. They may have learned about the LAP
through LAP’s outreach or the MCLE program, or from a colleague or an employer. These are
the participants who after enrollment remain in and make up the majority of the Voluntary LAP
participants. 
 
Stress and Mental Health 
https://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics/Senior-Lawyers-Resources/Publications/Wellness-Guide#Stress%20and%20Mental%20Health 
 
Attorneys are less likely to take care of themselves than medical doctors and other professionals. That inattention can often lead to emotional distress, and if not managed or treated, it can harm an attorney’s professional practice, clients, colleagues, and even personal life.
 
People under extended periods of stress may be unable to concentrate, make decisions, or even think clearly. They may be constantly active, but accomplish little. Chronic stress can also render itself as inappropriate anger or impatience, overreaction to minor problems, anxiety, fear, irritability, or resentment.
 
Stress may also contribute to the onset of clinical depression, especially for individuals whose brain chemistry makes them more susceptible. A study published in 2016 conducted by the ABA CoLAP and the Hazelden Betty Ford Foundation indicated that 28 percent of attorneys and judges suffer from depression.
 
As a group, legal professionals also have a preference for analytical thought (believed to come from the left side of the brain) versus emotional feelings (right side of the brain), and are trained to be objective and solve problems.
 
Attorneys often apply the same analytical approach to their personal problems and are reluctant to focus on their inner emotional lives. Some attorneys believe they should be able to handle personal problems just as effectively as they handle their clients’ legal problems. Concerned colleagues, friends, and family members therefore need to encourage a depressed attorney to seek help from a doctor or mental health professional.
 
Resilient Lawyer: Managing Stress & Anxiety in the Practice of Law (Oregon LAP Committee) - https://assets.osbplf.org/cle_classes/program_doc/Stress%20&%20Anxiety_Handout_Final_020420.pdf
 
Resilience Requires Recharching - https://www.lawpracticetoday.org/article/resilience-requires-recharging-unplug-when-busy/
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Question 9 



Question 9: Accidental Disclosure 

Your company has been targeted by a foreign plaintiff named Money Umbrella alleging
“idea theft.” Money Umbrella is one of your company’s main competitors. You and
one of your company’s Creative Executives are attending a Zoom business negotiation
meeting with Money Umbrella and its in-house legal team at Money Umbrella’s offices.
You and the Creative Executive log into the Zoom and someone lets you in the Zoom
Room. You are told there will be a slight delay and are asked to wait for about 15
minutes. You notice in the chat function that there are communications between
parties who were previously using the same Zoom link and the discussion appears to
relate to “Creation Ideas” and “Items for Negotiation” but you need to scroll down to
see more information. The Creative Executive calls you on your cell and says “Did you
see the chat, I’m going to scroll down!”



Question 9: Accidental Disclosure 

What should you tell your Creative Executive to do?

A. Don’t scroll down, but what’s visible in the chat is fair
game.

B. Scroll.

C. Close the chat.

Presenter Notes
Presentation Notes
A. ____
B. ____
C. ____ (Winner)

A.	Don’t scroll down but if you can see what’s in the chat without scrolling it that’s fair!  
[Note to presenter:  Don’t scroll through the chat because that would be unethical, but if you can see the chat, that’s not unethical.  They left the chat function open and if you just happen to be able to read it, that’s their fault.   
 
B.	Scroll!  
[Note to presenter: It’s not marked as privileged.  Mr. Money’s attorneys left the chat feature open so even if it was privileged, they waived it.  You can quickly take pictures with your phone and no one will ever find out.  Then you can use this knowledge to give you an edge in negotiations.]  
 
C.	Close the chat and don’t scroll down.  
Don’t look at or scroll through the chat.  The chat is obviously privileged, and you shouldn’t look at it.  Looking at the chat is a violation of the ethical rules.  
 





Answer

C

Presenter Notes
Presentation Notes
And the answer is C – ____ – why is that right?

Answer: C, Close the chat and don’t scroll. 
ABA: 
Lawyers encounter conflicting responsibilities. The ABA notes in the preamble to the Model Rules of Professional Conduct that “virtually all difficult ethical problems arise from conflict between a lawyer's responsibilities to clients, to the legal system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory living. The Rules of Professional Conduct often offer terms for resolving such conflicts.  Within the framework of these Rules, however, many difficult issues of professional discretion can arise.”  
“Such issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules. These principles include the lawyer's obligation zealously to protect and pursue a client's legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved in the legal system,” the Model Rules say.
The Preamble to the Rules of Professional Conduct recognizes that “[m]any of a lawyer’s professional responsibilities are prescribed in the Rules [], as well as substantive and procedural law.”  There are times, however, when there may not be a rule specific to the issue at hand.  In such situations, the Preamble directs that a lawyer should be guided by “personal conscience and the approbation of professional peers.”  A lawyer should “strive to attain the highest level of skill, to improve the law and the legal profession, and to exemplify the legal profession’s ideals of public service.” 
The Preamble advises that “[s]uch issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules.  These principles include the lawyer’s obligation zealously to protect and pursue a client’s legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved in the legal system.”
The same goes for turning the page.  Rule 8.4(a) provides: “It is professional misconduct for a lawyer to . . . violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another.”
Of particular relevance here is Rule 4.4(a) (“Respect for Rights of Third Persons”).  Comment 3 to Rule 4.4(a) warns against “unwarranted intrusions into privileged relationships, such the client-lawyer relationship” and references a 2009 Formal Ethics Opinion that concludes a lawyer who receives an electronic communication from the opposing party or the opposing party’s lawyer must refrain from searching for or using confidential information found in the metadata embedded in the communication.  There are potential parallels between the information on the next page of the flip chart and confidential attorney-client or work product information contained in the metadata embedded in an opposing counsel’s electronic document.  
Authorities:
Rule 4.4(a) provides that “[i]n representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.”
Sources:
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_2_1.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_4_4.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_8_4.authcheckdam.pdf
Comments �[1]  Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining evidence from third persons and unwarranted intrusions into privileged relationships, such as the client-lawyer relationship.
[2]  Paragraph 4.4(b) recognizes that lawyers sometimes receive a document or electronically stored information that was mistakenly sent or produced by opposing parties or their lawyers.  A document or electronically stored information is inadvertently sent when it is accidentally transmitted, such as when an email or letter is misaddressed or a document or electronically stored information is accidentally included with information that was intentionally transmitted.  If a lawyer knows or reasonably should know that such a document or electronically stored information was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to permit that person to take protective measures. Whether the lawyer is required to take additional steps, such as returning the document or electronically stored information, is a matter of law beyond the scope of these Rules, as is the question of whether the privileged status of a document or electronically stored information has been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a document or electronically stored information that the lawyer knows or reasonably should know may have been inappropriately obtained by the sending person. For purposes of this Rule, ‘‘document or electronically stored information’’ includes, in addition to paper documents, email and other forms of electronically stored information, including embedded data (commonly referred to as “metadata”), that is subject to being read or put into readable form.  Metadata in electronic documents creates an obligation under this Rule only if the receiving lawyer knows or reasonably should know that the metadata was inadvertently sent to the receiving lawyer.
[3]  Some lawyers may choose to return a document or delete electronically stored information unread, for example, when the lawyer learns before receiving it that it was inadvertently sent. Where a lawyer is not required by applicable law to do so, the decision to voluntarily return such a document or delete electronically stored information is a matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2 and 1.4.
Rule 2.1: “In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.”
Rule 4.4: “(a)  In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.”
California
Rule 2.1 Advisor: In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.
Rule 4.4 Truthfulness in Statements to Others: In the course of representing a client a lawyer shall not knowingly:* (a) make a false statement of material fact or law to a third person;* or (b) fail to disclose a material fact to a third person* when disclosure is necessary to avoid assisting a criminal or fraudulent* act by a client, unless disclosure is prohibited by Business and Professions Code section 6068, subdivision (e)(1) or rule 1.6.
Rule 8.4 Misconduct: It is professional misconduct for a lawyer to: (a) violate these rules or the State Bar Act, knowingly* assist, solicit, or induce another to do so, or do so through the acts of another; (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; (c) engage in conduct involving dishonesty, fraud,* deceit, or reckless or intentional misrepresentation; (d) engage in conduct that is prejudicial to the administration of justice; (e) state or imply an ability to influence improperly a government agency or official, or to achieve results by means that violate these rules, the State Bar Act, or other law; or (f) knowingly* assist, solicit, or induce a judge or judicial officer in conduct that is a violation of an applicable code of judicial ethics or code of judicial conduct, or other law. For purposes of this rule, “judge” and “judicial officer” have the same meaning as in rule 3.5(c).
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Question 10



Question 10: Privileged Emails
This conversation happens to you one day:

Smart: “Ms. Lawyer, this is Assistant U.S Attorney Albert Smart. I am calling to see if you would accept service of a grand jury 
subpoena for documents on behalf Your Company.  If so, it will save a trip by the FBI to serve it on you in person.”

You: “Yes,” you say, because you want to be cooperative.  

Smart: “Great. By the way, does Your Company’s email policy inform its employees that the email system belongs to Your 
Company, and therefore, the employee has no expectation to privacy in their email?”  

You: “Yes,” you reply cautiously.  

Smart: “Good,” says Smart, “because you will notice the subpoena asks for emails pertaining to the XYZ Association, and your 
CEO is on its Board.  Just so the government is clear on this, we want any emails that your CEO’s company computer has 
relating to the XYZ Association, even if the emails are from XYZ’s Association’s lawyers.” 

You: “Ok but those emails may be privileged . . .”  

The AUSA hangs up before you can finish. . . 



Question 10: Privileged Emails
What are you going to tell the CEO if he asks if the emails
are privileged?
A.Don’t worry about it!

B. I need to see your emails, we may have a problem…

C. You are screwed!

Presenter Notes
Presentation Notes
A. ____
B. ____ (Winner)
C. ____

A.	Don’t worry about it!  
	[Note to presenter: Yes, any communication regarding legal advice between an attorney and client is privileged. These emails were clearly between the CEO, who was acting 	on behalf of the Association, and the Associations lawyers, so they would be privileged. ]

B.	I need to see your emails because we may have a problem… 
	[Notes to presenter: Possibly not. You should investigate the exact terms of the Association’s e-mail policy and the precise nature of the e-mail used by the CEO.]  

C.	You are so screwed!  
	No. When a company has an email policy that makes clear that there is no expectation of privacy, emails, even those with an attorney, are not privileged. If the CEO wanted to 	maintain the privilege, he needed to speak with the attorney in person, over the phone, or from a separate, non-monitored email account.




Answer

B

Presenter Notes
Presentation Notes
And the answer is B – ____, want to explain why?

Answer: B. Possibly not.  You should investigate the exact terms of XYZ’s e-mail policy and the precise nature of the e-mail used by the CEO.  Did the e-mail come from a XYZ or personal e-mail account?  Did the CEO use company or personal hardware to make and receive the e-mail transmissions?  All of this information will be relevant to whether a good faith basis exists to assert a privilege claim
Authorities
Courts are divided as to whether employees give up the protection of the attorney-client privilege when they send or receive otherwise privileged e-mails using an employer-issued computer.  The cases sometimes distinguish between e-mails sent over a company’s e-mail system and those sent to or from an employee’s Web-based personal e-mail account.  E.g., Sims v. Lakeside Sch., 2007 U.S. Dist. LEXIS 69568 (W.D. Wash. 2007) (messages sent through employer’s e-mail accounts were not privileged under company policy, but web-based e-mails sent and received on laptop furnished by employer were privileged).  
An oft-cited decision is In re Asia Global Crossing Ltd., 322 B.R. 247 (Bankr. S.D.N.Y. 2005), which concluded that in the absence of a formal policy from the employer, an employee’s use of a company’s e-mail system to communicate with personal counsel did not destroy the attorney-client privilege. The court identified four factors to evaluate in determining whether an employee has a reasonable expectation of privacy: (1) whether the company maintains a policy banning personal or other objectionable use; (2) whether the company monitors the use of the employee's computer or e-mail; (3) whether third parties have a right of access to the computer or e-mails; and (4) whether the corporation notified the employee, or the employee was aware, of the use and monitoring policies.  
Other opinions concluding that the privilege applies or is not necessarily waived, include Curto v. Med. World Commc’ns Inc., 2006 U.S. Dist. LEXIS 29387 (E.D.N.Y. 2006) (e-mails employee sent through her personal e-mail account on company-owned computer in her home), and Nat’l Econ. Research Assocs. v. Evans, 2006 Mass. Super. LEXIS 371 (Mass. Super. Ct. 2006) (Yahoo e-mail on company-furnished laptop).  Decisions refusing to apply the attorney-client privilege or finding it waived include Long v. Marubeni Am. Corp., 2006 U.S. Dist. LEXIS 76594 (S.D.N.Y. 2006) (private password-protected e-mail accounts); Kaufman v. SunGard Inv. Sys., 2006 U.S. Dist. LEXIS 28149 (D.N.J. 2006) (e-mails sent and received on company's e-mail system). 
In Scott v. Beth Israel Med. Ctr., Inc., 2007 N.Y. Slip. Op. 27429 (Sup. Ct. N.Y. 2007), a New York trial court dismissed an employee’s claim that the e-mail correspondence at issue was subject to the attorney-client privilege and the work product doctrine. While the e-mail correspondence with the employee’s attorney on the employer’s computer was allegedly made in confidence, the court found the employer’s e-mail policy, which stated employees had no privacy interest in material sent or received on its computer systems, diminished any expectation of confidentiality.  Although the employee claimed he was unaware of the policy, the court held that he had constructive notice as the employer disseminated its policy to each employee and provided internet notice.
In March of 2010, the New Jersey Supreme Court issued a decision outlining the importance of a company’s e-mail policy in determining whether an employee has a reasonable expectation of privacy in e-mail communications. In Stengart v. Loving Care Agency, 990 A.2d 650 (2010), an ex-employee used a company laptop to correspond with her attorney via personal, password-protected web-based e-mail. When she left the company, the employer hired a computer forensics expert to make a mirror image of the hard drive. The hard drive contained e-mails, which the company and its attorney read and used in responding to the employee’s lawsuit, even though they were clearly privileged communications between the former employee and her attorney. 
The company had a broad computer use policy, did not define what types of e-mails might be covered, and allowed “occasional” personal use of company computers without a notice that any such use would be subject to monitoring. Because of the policy’s ambiguity, and the importance of upholding attorney-client privilege, the Court ruled that the company’s action was an invasion of the employee’s privacy and that the company’s attorney could potentially be subject to discipline under rules regarding attorney conduct.  To conduct this monitoring, an employer must notify employees that they have no expectation of privacy in the use of the company's computer, e-mail, and Internet systems, and that any use of the company systems may be monitored at any time with or without notice and are the property of the company.
The Fourth Circuit has held that, once employees are on notice of an employer’s computer policy, that policy may reduce the employees’ expectation of privacy in their electronically stored information.  In United States v. Simons, 206 F.3d 392, 398 (4th Cir. 2000), the Fourth Circuit held that an employee “did not have a legitimate expectation of privacy with regard to the record or fruits of his Internet use in light of [his employer’s] Internet policy. . . . This policy placed employees on notice that they could not reasonably expect that their Internet activity would be private.”); United States v. Hamilton, 778 F. Supp. 2d 651, 654 (E.D. Va. 2011) (finding that, since the employer’s policy “made clear that the limitation on computer privacy applied not only to transmissions sent and received, but also to those that were stored . . . [the employee] was on long-standing notice that the contents of his computer were subject to inspection”).]
An employee did not have a reasonable expectation of privacy in her communications with her attorney using her employer's company e-mail account and her employer's computer, so that the communications were not covered by the attorney-client privilege. Although a communication between persons in an attorney-client relationship “does not lose its privileged character for the sole reason that it is communicated by electronic means or because persons involved in the delivery, facilitation, or storage of electronic communication may have access to the content of the communication” (Cal. Evid. Code § 917(b)), an electronic communication is not privileged (1) when the electronic means used belongs to the defendant, (2) the defendant has advised the plaintiff that communications using electronic means are not private, may be monitored, and may be used only for business purposes, and (3) the plaintiff is aware of and agrees to these conditions. A communication under these circumstances is not a confidential communication between client and lawyer which is privileged under Cal. Evid. Code § 952. Holmes v. Petrovich Development Co., 191 Cal. App. 4th 1047, 119 Cal. Rptr. 3d 878, 111 Fair Empl. Prac. Cas. (BNA) 424 (3d Dist. 2011).
2 Shue, Vergari, State Computer Law § 8:526.50
This is akin to consulting her attorney in one of defendants' conference rooms, in a loud voice, with the door open, yet unreasonably expecting that the conversation overheard by Petrovich would be privileged.
Holmes v. Petrovich Dev. Co., 191 Cal. App. 4th 1047, 1068, 119 Cal. Rptr. 3d 878, 896 (2011)




www.alston.co© Alston & Bird LLP 2021

Question 11 



Question 11: Over-Commitment

Associate Ben has been working on several cases for most of the senior 
partners at his firm. He has over-committed his time and feels he does not 
have enough time outside the firm. He already reached his billable hour 
requirement six months into the year. He is exhausted, stretched thin, and 
unable to attend social functions any longer.
Partner Cary asked if Ben wanted to be part of another case in the pipeline. 
Cary asked Ben because of Ben’s work product, but other associates are 
available. The case involved an area of law that would require Ben to learn 
and include extensive research.



A. Do not reply to the email. Maybe Cary will forget ever emailing
him.

B. Defer, Refer, or Batch.

C. Take on the case because it will help him become a partner at the
firm sooner.

Question 11: Over-Commitment
What should Ben do?

Presenter Notes
Presentation Notes
A. Do not reply to the email. Maybe Cary will forget ever emailing him.
B. Defer, Refer, or Batch.
C. Take on the case because it will help him become a partner at the firm sooner. 
 
Correct Answer: B




Answer

B

Presenter Notes
Presentation Notes
Answer: B
 
Resilience Requires Recharching - https://www.lawpracticetoday.org/article/resilience-requires-recharging-unplug-when-busy/
 
Say “no” in a different way.
 
Lawyers who consistently say no in an ideal worker culture will eventually pay a price; however, these strategies from Dr. Adam Grant will help you to say no while preserving your professionalism:
 
The Deferral: “I’m swamped right now, but feel free to follow up.” With this strategy, you don’t close the door, but you let the person know you can’t respond at this time. If you truly want to help fulfill the person’s request, make sure to include a specific date or time for them to reconnect.
 
The Referral: “I’m not qualified to do what you’re asking, but here’s something else.” You can be of service by connecting the person with someone else or other helpful resources.
 
The Introduction: “This isn’t in my wheelhouse, but I know someone who might be helpful.” According to Grant, “introductions are the gift we love to receive but forget to give.”
 
The Triage: “Meet my colleague, who will set up a time to chat.” Delegate the initial conversation to a trusted colleague who can than help you evaluate next steps.
 
The Batch: “Others have posed the same question, so let’s chat together.” You can facilitate the development of a community around a shared or common interest.
 
Attorney Well-Being: Start with Emotional Intelligence -  https://www.lawpracticetoday.org/article/attorney-well-being-emotional-intelligence/
 
Mindfulness is a trending topic for lawyers and much has also been written on the benefits of meditation. Like other professions, lawyers are known to struggle with substance abuse, mental health, and general job dissatisfaction. While lawyers know that they need to reduce stress to improve their well-being, many are overwhelmed by the options and jargon.
 
Emotional intelligence (EQ) is defined as your ability to recognize and understand emotions, both in yourself and others, and to then use this awareness to manage your behavior and relationships. Unfortunately, over the years, Wendy has seen many professionals write-off EQ as fluff or a woman’s issue, when in fact, the benefits of high EQ in the workplace will not only lead to a happier and healthier environment, but also improve overall firm performance.
 
Psychologist Daniel Goleman defines the five components of EQ in Emotional Intelligence: Why It Can Matter More Than IQ, as listed below. Wendy added in examples of high EQ for each which help apply this to the law.
 
Self-Awareness: You recognize your emotions, moods, and drives and how that impacts others. A person with high EQ has the ability to receive and learn from constructive criticism from peers and clients alike.
Self-Regulation: You exercise restraint by controlling or redirecting emotions and anticipate consequences before acting. A person with high EQ can express themselves calmly in a difficult situation with control.
Motivation: You use your emotions to achieve goals and embrace your strengths to continuously learn. A person with high EQ is resilient and optimistic when they encounter disappointment.
Empathy: You are compassionate and understanding of others, including sensing their emotions. A person with high EQ provides better client service with knowledge of clients’ concerns and needs.
Social Skills: You excel at rapport and relationship building and inspire others. A person with high EQ builds a team and works well with others.
 
I have experienced some of the downsides of a low EQ in senior managers: high turnover, hostile work environment, and low morale. The cost of losing an attorney can range from $50,000 to $100,000 per lawyer, and that does not include the impact on your team and clients.
 
On the other hand, strong emotional intelligence in your leadership team can lead to better connections with employees, and allow you to understand your team’s strengths and weaknesses. Not only does that allow for better conflict resolution but also builds trust and ultimately relationships. For individuals, achieving a high EQ can improve time management and communication skills which leads to less stress, more energy, and better client service.
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Question 12 



Question 12: Appearing in a Jurisdiction 
You Are Not Barred In
This next question is for those of you at companies where your in-house legal department takes or defends 
depositions without using outside counsel.  

One of your in-house colleagues from New York, Kathleen, is visiting.  One of the company’s IT people has been 
subpoenaed to give a record’s custodian deposition in a California state court case in which the company is not 
a party.  The deposition shouldn’t be adversarial and shouldn’t last long.  It’s at 2:00 p.m. today and there is no 
one available to cover the deposition so you ask Kathleen to cover and represent the witness.

At 2:45 p.m. on the same day, the deposition becomes contentious because the witness can’t answer questions.  
After several “badgering, asked and answered” objections by Kathleen, the examining lawyer says: “I must 
inquire – are you licensed to practice in California?  If so, what is your bar number?”

At a break in the deposition, Kathleen calls you in a panic: “Help. What do I do?  Does my New York license 
help?  It’s the only state in which I have a license?”



Question 12: Appearing in a Jurisdiction 
You Are Not Barred In
Does Kathleen have a problem with the California Bar?

A. No, because she isn’t appearing in court or holding herself out as
a California Lawyer.

B. Yes.

C. No, because her involvement is temporary.

Presenter Notes
Presentation Notes
Contestant A. ____
Contestant B. ____ (Winner)
Contestant C. ____

A.	No because she isn’t appearing Court or holding herself out as a California lawyer.  
 
[Note to presenter: the California Rules of Professional Conduct, and the ABA rules do not specify what actions constitute the unauthorized practice of law. As long as Kathleen was not appearing in court or holding herself out as a California attorney, she is fine.]
 
B.	Yes 
[Note for presenter: Kathleen may be permitted to temporarily practice law in California by taking the deposition, but, absent other formal approval, she could only do so if this matter was related to litigation pending in New York.]
 
C.	No because her involvement is only temporary.   
 
[Note to presenter: an analysis of the California Business and Professions Code, § 6125 and the California Rules of Court, Rule 9.47, which set forth the specific rules that govern the temporary practice of law in California without a license, would show that she is permitted to assist temporarily in this litigation.




Answer 

B

Presenter Notes
Presentation Notes
B = = ____, please tell us why.

Answer: B, Yes, Kathleen could definitely get in trouble with the California Bar.
 
California’s Rule 5.5(b)(1) 
Prohibits lawyers from other jurisdictions from practicing law in California. 🡪 But, of course, there are exceptions.
 
These exceptions can be found in the: 
Business & Professions code (§ 6125 et seq.), AND 
California Rules of Court (§9.40 – §9.48)
 
Rule 9.47 in the California Rules of Court does permit temporary practice in California as part of litigation—in certain circumstances.
 
However, in this scenario, 
Kathleen was not actively involved with the case, 
It was not related to a case in New York, 
She really had not connection at all with the matter
 
So, defending a deposition while she was in California is problematic.
 
Other Exceptions:
The Rules cover a variety of exceptions, including registering as in-house counsel—which some of you may be familiar with.
CA State Bar FAQ – Actually has FAQs that addresses many of the major concerns with Multijurisdictional Practice, Including:
When registration may be required, AND
What MCLE requirements exist for out-of-state lawyers.
 
Of course, every situation is different, so it is always important to review the local rules.
CHANGE THE FACTS:
If Kathleen had come to California to take the deposition in a matter pending before a court in her jurisdiction, this would have been permissible. 
 
Bottom Line – Kathleen may be permitted to temporarily practice law in California by taking the deposition, BUT, 
She would need to ensure her representation falls under a valid exception.
 
Additional Exceptions: 	
9.40 – Counsel pro hac vice  
9.41 – Appearances by military counsel
9.42 – Certified law students
9.43 – Out-of-state attorney arbitration counsel program 
9.44 – Registered foreign legal consultant 
9.45 – Registered legal services attorneys 
9.46 – Registered in-house counsel 
9.47 – Attorneys practicing temporarily in California as part of litigation  
9.48 – Non-litigating attorneys temporarily in California to provide legal services
 
Rule 5.5 – California Rule of Court Law 9.47
 
2020 California Rules of Court
Rule 9.47. Attorneys practicing law temporarily in California as part of litigation
(a) Definitions
The following definitions apply to the terms used in this rule:
(1)  "A formal legal proceeding" means litigation, arbitration, mediation, or a legal action before an administrative decision-maker.
(2)  "Authorized to appear" means the attorney is permitted to appear in the proceeding by the rules of the jurisdiction in which the formal legal proceeding is taking place or will be taking place.
(3)  "Active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or dependency" means an attorney who meets all of the following criteria:
(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the attorney is licensed to practice law;
(B)  Remains an active licensee in good standing of the entity governing the practice of law in at least one United States state, jurisdiction, possession, territory, or dependency while practicing law under this rule; and
(C)  Has not been disbarred, has not resigned with charges pending, or is not suspended from practicing law in any other jurisdiction.
(Subd (a) amended effective January 1, 2019; adopted as subd (g) effective November 15, 2004; previously relettered effective January 1, 2007.)
 
(b) Requirements
For an attorney to practice law under this rule, the attorney must:
(1)  Maintain an office in a United States jurisdiction other than California and in which the attorney is licensed to practice law;
(2)  Already be retained by a client in the matter for which the attorney is providing legal services in California, except that the attorney may provide legal advice to a potential client, at the potential client's request, to assist the client in deciding whether to retain the attorney;
(3)  Indicate on any Web site or other advertisement that is accessible in California either that the attorney is not a licensee of the State Bar of California or that the attorney is admitted to practice law only in the states listed; and
(4)  Be an active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or dependency.
(Subd (b) amended effective January 1, 2019; adopted as subd (a) effective November 15, 2004; previously relettered effective January 1, 2007.)
 
(c) Permissible activities
An attorney meeting the requirements of this rule, who complies with all applicable rules, regulations, and statutes, is not engaging in the unauthorized practice of law in California if the attorney's services are part of:
(1)  A formal legal proceeding that is pending in another jurisdiction and in which the attorney is authorized to appear;
(2)  A formal legal proceeding that is anticipated but is not yet pending in California and in which the attorney reasonably expects to be authorized to appear;
(3)  A formal legal proceeding that is anticipated but is not yet pending in another jurisdiction and in which the attorney reasonably expects to be authorized to appear; or
(4)  A formal legal proceeding that is anticipated or pending and in which the attorney's supervisor is authorized to appear or reasonably expects to be authorized to appear.
The attorney whose anticipated authorization to appear in a formal legal proceeding serves as the basis for practice under this rule must seek that authorization promptly after it becomes possible to do so. Failure to seek that authorization promptly, or denial of that authorization, ends eligibility to practice under this rule.
(Subd (c) relettered effective January 1, 2007; adopted as subd (b) effective November 15, 2004.)
 
(d) Restrictions
To qualify to practice law in California under this rule, an attorney must not:
(1)  Hold out to the public or otherwise represent that he or she is admitted to practice law in California;
(2)  Establish or maintain a resident office or other systematic or continuous presence in California for the practice of law;
(3)  Be a resident of California;
(4)  Be regularly employed in California;
(5)  Regularly engage in substantial business or professional activities in California; or
(6)  Have been disbarred, have resigned with charges pending, or be suspended from practicing law in any other jurisdiction.
(Subd (d) relettered effective January 1, 2007; adopted as subd (c) effective November 15, 2004.)
 
(e) Conditions
By practicing law in California under this rule, an attorney agrees that he or she is providing legal services in California subject to:
(1)  The jurisdiction of the State Bar of California;
(2)  The jurisdiction of the courts of this state to the same extent as is a licensee of the State Bar of California; and
(3)  The laws of the State of California relating to the practice of law, the State Bar Rules of Professional Conduct, the rules and regulations of the State Bar of California, and these rules.
(Subd (e) amended effective January 1, 2019; adopted as subd (d) effective November 15, 2004; previously relettered effective January 1, 2007.)
 
(f) Inherent power of Supreme Court
Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its inherent jurisdiction over the practice of law in California.
(Subd (f) amended and relettered effective January 1, 2007; adopted as subd (e) effective November 15, 2004.)
 
(g) Effect of rule on multijurisdictional practice
Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of the State Bar of California.
(Subd (g) amended effective January 1, 2019; adopted as subd (f) effective November 15, 2004; previously relettered effective January 1, 2007.)
Rule 9.47; amended effective January 1, 2019; adopted as rule 966 by the Supreme Court effective November 15, 2004; previously amended and renumbered effective January 1, 2007.
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Thank you for playing
“For the Love of Ethics” 



UP NEXT 
12:15 PM - 1:45 PM

Bosses Lunch
Gold 2

No Bosses Lunch
Gold 3

Lunch with a GC
Gold 4
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