LEGAL FEUD: A TOP EMPLOYMENT LAW ISSUES GAME SHOW
CLE MATERIALS
GENERAL OVERVIEW
Conference Name: 2022 Women of Color Conference
Session Name: Session 1A: Legal Feud: A Top Employment Law Issues Game Show
Date & Time: Thursday, May 26, 2022 - 9:30 am - 10:30 am
CA MCLE Credit: General Credit, 1.0 hr
Overview: This session focuses on top employment law issues in 2022. The four categories
discussed are as follows: (1) pay equity trends, (2) DE&I considerations for employers; (3) the
growing use of AI in employment and the risks associated with the same; and (4) Covid-19
litigation trends.
PRESENTERS:
Moderator: Marjorie Soto Garcia, McDermott, Will & Emery
Pay Equity: Thelma Akpan, Littler Mendelson
DE&I Considerations for Employers: Tiffany Renee Thomas, Genentech
AI in the Employment Context: Angelina Evans, Seyfarth Shaw
COVID-19 Litigation Trends: Kate Djavakhyan, Google, Inc.
Section 1 - Pay Equity Trends
●

The Federal Law
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●

Amendments to the state-equivalent of the EPA
●

There has been a wave of changes amending the state law equivalents of the
Equal Pay Act.

●

In 2015 – 2016, the first wave of laws were passed in California, New York, and
Massachusetts

●

Since then, other states have followed
suit . . .
●

Some of these laws include
●

Colorado Equal Pay Act

●

Illinois Equal Pay Act

●

Maryland Equal Pay for Equal Work Act

●

Massachusetts Equal Pay Act

●

New Jersey’s Diana B. Allen Equal Pay Act

●

New York Labor Law §§ 194

●

Oregon Equal Pay Act

●

Washington Equal Pay Opportunity Act
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●

And many more …
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●

Salary History bans
●

Recently, a number of states and local municipalities have passed laws that
prohibit employers from requesting information regarding an applicant’s previous
salary either directly from an applicant and/or the applicant’s past employer.

●

Some of these laws also prohibit a hiring entity from screening applicants based
on their prior wages or utilizing this information to set pay for a new hire.

●

The stated goal of these laws is to ensure employees are paid appropriately for the
work they perform, and that their pay is not negatively impacted by sex
discrimination.
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●

Pay-Scale disclosure requirements and gender transparency
●

●

Other states have adopted laws that require offering applicants or employees (e.g.,
Washington State) the pay scale for the role either upon reasonable request (e.g.,
California, Maryland, Ohio, Washington) or with job postings (e.g., Colorado)
●

Impacted Jurisdictions

●

California

●

Colorado (far-reaching implications)

●

Maryland

●

Ohio (Toledo and Cincinnati)

●

Washington State

Systemic Equal Pay Risks
●

Employers need to be alert to the risk of federal and state lawsuits alleging that
employees are denied equal pay on the basis of sex or other protected category on
a company-wide basis.

●

These lawsuits often rely on statistical analyses of pay data to allege a pattern of
systemic pay discrimination.

●

Systemic equal pay lawsuits can be costly to defend because they often involve
many employees. They can also impose significant reputational risk given the
nature of the allegations.
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Section 2 - DE&I Considerations For Employers
●

●

Increased transparency demands DE&I data
●

Companies face increased pressure and scrutiny from regulators, investor
advocacy groups, and internal stakeholders to be publicly transparent with data
and initiatives related to workforce diversity.

●

Growing demand by investors in environmental, social, and governance (ESG)
disclosures, which include DE&I.

●

Shareholder proposals seek diversity data, including demands for public
disclosure of EEO-1 reports.

●

More recent trend includes requests for “diversity audits” by independent third
parties

●

Employers are responding to the increased demands for data by implementing and
publicizing workforce “goals”

Risks of Increased Transparency
●

Discrimination lawsuits

●

Reverse discrimination allegations

●

Class Action lawsuits

●

Statements Used Against the Company in litigation

●

Public Relations Risks – always responding to stakeholders

●

Insatiable appetite for data

●

Additional agency scrutiny

●

OFCCP and EEOC follow company releases and statements

●

Transparency may encourage litigation

●

Identifying areas of opportunity may spur internal complaints or lawsuits

●

May detract from goal of “belonging’ and create divisiveness and employee
morale issues
Section 3 - AI in the Employment Context

7
83486714v.1

8
83486714v.1

9
83486714v.1

Section 4 - Covid-19 Litigation Trends

10
83486714v.1

11
83486714v.1

